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without express provision upon the subject. Little Miami Ry. Co. 
v. City of Dayton, 23 Ohio St., 510. 

It seems that from the preponderance of cases noted the general 
inclination is not to allow one use to be condemned in part for 
another use. At the same time, should the second use not en- 
danger or destroy the first one, and public convenience demand it, 
then there may be an appropriation for a second use. 



PRIORITY OF RIGHT BETWEEN UNRECORDED TRANSFEREE OF COR- 
PORATE STOCK, AND ATTACHING CREDITOR. 

In this age of rapid development of business through the means 
of corporate organization, and the ever-increasing issue and sale 
of corporate stock, the very interesting question presents itself 
as to the priority of right between an unrecorded transferee of 
corporate stocks and an attaching creditor of the transferor. 
This question arose in the case of State Banking Co. v. Taylor, 
127 N. W., 590. The statutes of South Dakota (Sections 423 and 
445) provide that "transfers of stock shall not be valid except as 
between the parties thereto, until the same are entered on the 
books of the corporation; and such books shall be kept open for 
the benefit of any stockholder, member or creditor." Under 
these circumstances the court held that "notwithstanding such 
statutory requirements, the rights of a tranferee of corporate 
stocks, though the transfer is not entered on the stock books, is 
superior to that of a subsequent attaching creditor of the trans- 
feror, whether the creditor had notice of the transfer or not." 

The courts in the different states are in irreconcileable conflict 
on the question whether or not the unregistered transferee is pro- 
tected in his purchase. The courts of eleven states of the union, 
including the courts of Iowa, Illinois, California, Maine, Massa- 
chusetts, and the United States Circuit Court in Johnson v. Laflin, 
103 U. S., 800, have held that an unregistered assignment of cor- 
porate shares is not good as against an attaching creditor of the 
assignor. This view is based, in some cases, on express statutory 
enactments, Isbell v. Graybill, 19 Col. App., 508; in others on 
implications in the statutes, requiring the transfers to be recorded 
on the books of the corporation, Central National Bank v. Willis- 
ton, 138 Mass., 244; while a third class base their doctrine on 
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the theory that a statute, requiring the transfer to be made on the 
books of the company, is in the nature of a recording act, and is 
for the benefit of the public as well as the corporation, Ft. Madi- 
son Lumber Co. v. Bataviana Bank, 71 Iowa, 370. 



On the other hand, a slightly larger number of the courts, in 
absence of a statute making the registry of the transfer on the 
books of the company a condition precedent to the completion of 
a sale of the stock, hold that an unrecorded transfer is not affected 
by a subsequent attachment, or execution levied on it by a cred- 
itor of the transferor. The courts of Delaware, Nebraska, New 
Hampshire, Louisiana, Mississippi, West Virginia, Texas, Ten- 
nessee, Rhode Island, New York, New Jersey, Missouri, and the 
federal courts take this view, and hold that in absence of a 
statutory provision requiring that an assignment be entered on the 
books of the company to effect a sale, a purchaser, in the absence 
of fraud, takes the legal title upon the assignment of the stock. 
Everett v. Farmers' and Merchants' Bank, 117 N. W., 401 ; Cook 
on Corporations (Sect. 486) says "the better rule and the rule that 
will ultimately prevail is, that an unrecorded transfer of stock is, 
in this respect, like an unrecorded deed of land, and gives title 
as against subsequent attachments or executions, even though the 
latter are levied in ignorance of the unrecorded transfer or deed." 

The rule that he who purchases a certificate of stock for a valu- 
able consideration is protected in his ownership of the stock, and 
is not affected by a subsequent attachment or execution levied 
on such stock for the debts of the registered stockholder, is 
based on the grounds that the statutes requiring the registry of 
the stock, are not in their nature public recording acts, but are 
for the benefit of the corporation and the purchaser, and not for 
the benefit of creditors of the stockholder. Thurber v. Crump, 
89 Ky., 408. A review of the following cases will show that it 
is the opinions of the courts that a transfer by assignment of 
certificates leaves nothing in the assignor which can be reached 
by a subsequent attachment or execution, although the stock re- 
mains in his name on the books of the corporation, and that it is 
immaterial that the by-laws or rules of the corporation require 
the transfer to be made on its books : Baldzvin v. Canfield, 26 
Minn., 43; State Insurance Co. v. Gennett, 2 Tenn. Ch., 166; 
Lipscom v. Ccndon, 56 W. Va., 416 ; Maplcton Bank v. Stamvood, 
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8 Idaho, 740; Gilbert v. Manchester Iron Mfg. Co., 11 Wend. 
(N.Y.),62 5 . 

From a consideration of the foregoing authorities, the better 
rule would seem to be that where the governing statute does not 
attempt to raise the books of the corporation to the dignity of 
public registration documents, and does not, by express terms, or 
by implication, make a transfer on the books of the corporation 
necessary to effect a sale of the stock, the fact that such transfer 
has not been made, will not give an attaching creditor of the 
transferor, priority over the rights of his transferee. 



